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Petitioner, Traditional Links, LLC, {"Petitioner" or Traditional Links") commenced Real 

Property Tax Law {"RPTL") Article 7 proceedings against Respondents the Board of Assessors 

of The Town of Riverhead ("Respondents")("collectively the "Parties") for tax years 2008/09, 

2009/10, 201 0/J J, 201 1112, 2012/13, 2013/14, and 2014/15 regarding property located at 3000 

Sound Avenue in the Town of Riverhead, Suffolk County, New York, designated as District 600, 

Section 4 I, Block J, Lot I 0.006 ("Property"). There are other tax certiorari proceedings pending 

between the Parties as to the Property which are not the subject of this proceeding. 

The proceedings for the above subject years were consolidated under Index Number 

020496-20 I 2. This matter was first tried before the Honorable John C. Bivona who rendered a 

trial decision which was signed after Justice Bivona retired. This Court, in deciding that the prior 

trial decision was invalid ordered a new trial. The proceedings were retried before this Court on 

February 13-15, February 27-28, March I, March 5, and April17-19, 2018. 

The Property is a single parcel consisting of approximately 350 acres, part of which is 

described by the Respondents as a tree-fringed duneland tracking along 200-foot high bluffs that 



overlook Long Island Sound, the other half is a gn1ssy and undulating meadow. The Property is 

in the hamlet of Baiting Hollow in the Town of Riverhead. At the relevant time, the Property was 

improved and used as nn J 8-hole, world-class, championship golf course with related accessories 

including a clubhouse( completed in August 2008). three guest cabins (completed in 2009) and a 

practice area. It was developed according to PGA standards. This golf course is a walk only 

course with an FAA approved helicopter approach and landing pad. It is a private membership 

golf club. The golf course facilities are not open for public use. The three cottages have four 

rooms each with no cooking facilities. The use and condition of the entire subject property on 

the applicable taxable status dates is that of a golf course with related facilities. Each of the 

Parties' expert witnesses stated the only use for the Property during the years under review was 

that of a got f course. 

The Parties dispute the categorization and valuation of approximately 85 acres which are 

vacant but part of the Property. The issue is whether this acreage is excess land with the potential 

to be developed as a residential subdivision; whether this acreage contributes to the uniqueness 

of the golf course as open area as part of the visual fiber of the golf course itself; or whether it 

has a value that adds to the golf course for other reasons. 

There was no evidence that the Property was residentially subdivided for development for 

any of the tnx years under review. 

The valuation dates, taxable status dates and equalization rates for the applicable tax 

years for the Property were: 

Tax Year Valuation Date Taxable Status Date 
2008/09 July I. 2007 March I, 2008 
2009/10 July I, 2008 March 1, 2009 
201{}/11 July 1, 2009 March I, 2010 
2011/12 July 1. 2010 March 1. 201 J 
2012/13 Julv 1.2011 March I. 2012 
2013/14 JulY 1. 2012 March I. 2013 
2014/15 July I. 2013 March I. 2014 

The Parties stipulated and agreed to the following for the applicable tax years as follows: 
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TAXABLE YEARS, LAND ASSESSMENTS, TOTAL ASSESSMENTS 

Tax Year LandAV Total AV 
2008/09 1.128.600 4,097.200 
2009/IO I ,128,600 4,325.100 
2010/11 I .128,600 4,372,800 
2011/12 1.128,600 4,372.800 
2012/13 1.128,600 4,379,500 
2013/14 1,128,600 4,379,500 
2014/15 1.128,600 4,379,500 

TAX YEARS AND EQUALIZATION RATES: 

Tax Year RATE 
2008/09 11.09% 
2009/IO 12.34% 
2010/11 15.18% 
2011112 15.33% 
2012/13 15.27% 
2013/14 15.98% 
20I4/15 15.40% 

Petitioner's conclusions of value are as follows: 

Tax Year Petitioner's Conclusion of Value 
2008/09 $9,200,000 
2009/10 $1 0,350,000 
20IO/ll $1 0,300,000 
2011/12 $1 0,350,000 
2012/13 $I 0,450,000 
2013/14 $1 0,450,000 
2014/15 $1 0, 700,000 

R d I . f I fi II es_Qon ents cone ustons o va ue arc as o ows: 
Tax Year Respondents' Conclusion of Value 
2008/09 $28,390,000 
2009/10 $29,670,000 
2010/11 $30,390,000 
2011112 $31.300,000 
201?/13 $33,870.000 
20I3/14 $33.750,000 
2014/15 $34.050.000 
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In the 1990's the Property was subjected to a State Environmental Quality Review Act 

("SEQRA") process in connection with a filed change of zone application. In 2000, a Final 

Environmental Impact Statement ("FEIS") was completed and construction of the golf course 

commenced. In 2002, the FEIS was annulled by the Second Department in Long Island Pine 

Barrens Soc'y. Inc. v. Town Bd. of Town of Riverhead, 290 A.D.2d 448 (2d Dept. 2002). That 

case held that the FEIS accepted by the Town of Riverhead addressed the environmental impacts 

of the golf course, but did not address the number. location, or environmental consequence of 

any possible, future residential improvements. A second SEQRA was done, even though the 

golf course had already been built. In 2003, a Supplemental Findings Statement was filed which 

resulted in a Town of Riverhead November 3, 2003 resolution approving the change of zone. On 

that same day, the Town of Riverhead passed a resolution approving a site plan for the 

construction of an 18 hole golf course with accessory structures which included a maintenance 

shop; maintenance faciHty; three (3) dry storage buildings; a golf training building; a golf 

house; a clubhouse and other site improvements including an irrigation pond and pump house. 

Neither of the November 3, 2003 Town Board resolutions contained approval of a residential 

subdivision of the Propeny. 

In 2009, Traditional Links applied to the New York State Department of Environmental 

Conservation ("DEC") to receive approval for construction of stairs down the bluff for 

pedestrian access to the beach. DEC authorization was granted to Petitioner to seek approval to 

subdivide the entire parcel into 76 Jots and construct four 4ft. wide walkways and/or stairways 
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down the bluff for shared pedestrian access. This approval stated that the acreage of the 

Property landward ofthe bluff was beyond DEC Article 25 jurisdiction. 

There is no evidence presented that Petitioner ever filed for subdivision review or approval 

by the Town of Riverhead or any of its boards or departments. In addition, there is no proof that 

there was any application or approval by the Suffolk County Department of Health which would 

have had an effect on any approvals as to yield granted by the Town of Riverhead. The Court is 

unaware of any case where a town rubber-stamped an approval by the DEC as to environmental 

purposes and impact only and adopted the same as an approved subdivision. In doing so, a town 

would be abdicating its home rule powers to the DEC. 

Petitioner produced the testimony and report of Dr. Ronald Abrams CEP, PhD, as a 

qualified ecological expert. Dr. Abrams is employed by Dru Associates, Inc.. He has been 

involved with the Properly since 2003. Dr. Abrams was qualified, without objection, as an 

expert in environmental resource management. 1lte Respondents did not offer ahemate expert 

testimony on environmental or ecological issues. Dr. Abrams stated that the Property was 

cleared to the limits set by the Town in 2004 to build the course and its facilities. Dr. Abrams 

further stated that the SEQRA processes were out of date because the Property had undergone 

physical changes and for any new construction, a new SEQRA process would be needed for a 

residential subdivision. Dr. Abrams explained, since the property was not subdivided, it was not 

possible to identify the particular lots that would have been involved in the stairway 

construction. DEC requires identification of the parcel a project is affecting, the Petitioner only 

submiltcd a map with 76 lots to identify the areas affected. 
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Dr. Abrams also testified that the Property as a whole was environmentally sensitive and 

the addressing of environmental issues were crucial to the development of the golf course as well 

as the additional acreage around the course. Dr. Abrams stated that further development would 

disrupt the surrounding wildlife habitat which is the home of deer, Norway Brown Rat as well 

other wildlife. 

The Property is zoned R.A-80 which requires that each parcel to be developed must be a 

minimum of two-acres o1· 87,120 square feet. The lots Petitioner submitted to the DEC range in 

size from 35,000 square teet to 8,485,000 square feet in accordance with the 20,000 square foot 

minimum lot size that DEC regulations require. Thus, a number of the lots on the DEC pennit 

map would not meet the 37,120 square footage requirement of the two acre RA-80 zoning of the 

Town of Riverhead. 

The DEC pennit did not in any way release or relieve the Petitioner from having to go 

through the required subdivision and site plan approval processes of the Town of Riverhead and 

New York Town Law. No residential subdivision applications or approvals, no sanitary 

applications or approvals. no site plan approvals for a residential development, and no cluster 

development applications were presented to the Court. 

Petitioner called Jeffrey R. Dugas, MAl, SGA,('Dugac;") as a golf course real estate 

appraiser. Dugas's practice primarily consists of appraising golf courses. He has authored 

numerous reports in tax assessment of golf courses some of which were in Suffolk County. 

Dugas was qualified without objection. Dugas inspected and played the course. Dugas's report 

was placed into evidence 
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Dugas valued the entire parcel as a single tax lot. As noted herein, since the Property was 

never subdivided it appears on the Suffolk County Tax map as a single tax parcel. His 

instructions were to value the Property ns it was being used : a golf course. The highest and best 

use was not considered nor did he apply going concern value considerations to the Property. 

Dugas testified that a going concern analysis was not appropriate in this proceeding because it 

would include valuing elements of business, in addition to personal property, as well as real 

estate. 

Dugas testified the Property is a high end private membership course. He also stated the 

Property included non-essential land on the west side of the Property which did not impact the 

golf course. 

· Dugas relied on the income capitalization approach to value. He did not use the 

comparable sales approach or cost approach, deeming each of those methods not suitable. 

Dugas valued the Property as a for-profit, public-access facility that generated its revenue 

from daily fee play as opposed to membership fees. Dugas valued the property in its actual 

condition without the impact of any fttture potential residential development on the Property. 

See Hempstead Country Club v. Bd. of Assessors, 112 A.D.3d 123, (2nd Dept. 2013); 

Hampshire Recreation. LLC v. Bd. of Assessors, 137 A.D.3d 1029, (2nd Dept. 2016) leave to 

apoeal denied. 28 N.Y.3cl908 (2016);The New Country Club of Garden City v. Board of 

Assessors, No. 12696/1988, (Sup. Cl. Nassau County June 4, 1991 ); GJen Head Country Club v. 

Assessor and Assessmen: Review Commission, No. 400563/2007, NYLJ 1202496880662 (Sup. 

Ct. Nassau County, May 27,201 J); North Shore Country CJub v. Board of Assessors, No. 

400961/2003, (Sup. Ct. Nnssau County, April 5. 2005); The Creek Inc. v. County of Nassau, 
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Nos. 2502/98,406016/03, 403753/05; 403754/05,403755/05, 403756/05,403757/05, 2005 WL 

7978917 (Sup. Ct. Nassau County, Sept. 14, 2005). 

In using the income capitalization approach, Dugas derived income by looking at the number 

of rounds played per year and the green fees generated, and also related services such as sale of 

food, beverage and golf related items, golf cart rentals, available pro instruction, and a golf 

school. Other national and worJd class golf courses's services include hotels, swimming pools, 

tennis facilities and the like. The Property does not have such services .. 

The golf course's reputation and its ranking are components of intangible value and not its 

non-real estate value. Respondent's appraiser, Richard J. DiGeronimo, MAl, SRPA, AI-GRS, 

CRA (';DiGeronimo") stated items in his appraisal that are in the category of personal and 

intangible property (for example: goodwill, name, products, licenses, customer patronage, 

trained work force etc.) which may be crucial for n business enterprise or going concern 

valuation but are not part of a real property assessment or valuation. 

The Property is a private membership club and is not open to the public. However Dugas 

valued it and compared it to for profit public access courses. 

Dugas testified that he used the income capitalization methodology to detennine the value 

attributable to the real estate alone, not from business or personal property, by using a rental 

approach, which examines how much the property would rent for and then capitalizing the net 

income ton value, similar to valuing other commercial property. Dugas reviewed the economic 

environment for golf on" national and local basis as part of his analysis. He stated that golf has 

suffered from an excess of courses opened, the impact of200 I World Trade Center attack and 

financial crisis of2008. All of these f.1ctors have affected the economics ofthe golfindustry with 
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courses being sold at a discount and bankruptcy filings. There are I 0 other golf courses in the 

vicinity of the Property. As such there is competition between golf courses on Long Island. 

Dugas then estimated the gross golf revenue which consists of green fees multiplied by golf 

rounds. As to the Property, as a privately accessible club its members pay dues and guest fees 

for a guest to play. There are no green fees. In determining greens fees for the Property Dugas 

researched and selected comparable golf courses by looking at the age, the quality, the level of 

interest, the clubhouse, the services provided, and the level of maintenance. 

Dugas stated the average price for a round of golf on a course with public access was $35.00 

to $75.00 depending on the season, time of day, day of the week (higher cost for weekends and 

in the summer in the Northeast). Dugas selected a green fee rate of $325 per round as the peak 

rate before discounts, but used $250.00 a round for the tax year 2007/2008 because there was no 

clubhouse at that time. From 2009-20 I 3 Dugas increased the green fee rate by 2% per year. 

Dugas then estimated the number of rounds recognizing that lower priced courses would 

generate more rounds and higher priced course would generate a lower number of rounds. 

Dugas pointed out that the use of higher rounds from lower-end courses and the revenue from 

higher-end courses as comparables would not be a proper method to determine revenue. 

Dugas chose compnrable courses with a high degree of difficulty that charged a high greens 

rate to determine the number of rounds and concluded the Property would host 20,000 rounds 

per year. Other revenue SI)Urces that contribute to 1he total revenue of the Property including: the 

pro shop. food and be' ·erage, lodging/cottages, and miscellaneous were identified, calculated 

and then projected by Dugas.(The cottage income was stipulated to by the Parties). The gross 

revenue fi·om all departments was calculated, then Dugas estimated the appropriate percentage of 
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revenue for the Propeny based on golf course rental agreements. Then after examining rental 

agreements and detennining the percentage of gross revenue each tenant is paying in rent (as 
• 

opposed to a dollar figure) Dugas determined that no location adjustments need be made. Dugas 

applied rental percentages to both the overall total gross revenue and to individual departmental 

revenues. Dugas's gross rental income under both approaches was similar. From this amount 

he deducted an administrative fee of 2% and then capitalized the income using a tax loaded 

capitalization rate. See: l:lcmpstcad CountQ' Club v. Bd. of Assessors, I 12 A.D.3d 123, 141 (2d 

Dept. 2013) ("Specifically, we conclude that the court did not err in adopting the Country Club's 

approach, assuming the majority of comparable properties were operating under gross leases or, 

in the case of the municipal leases, the equivalent thereof; 'grossing up' the leases where 

appropriate. assuming lhl! subject property would oper~te under a gross lease; and employing the 

assessor's formula, including a tax load factor in the capitalization rate. The evidence in the 

record establishes that the methods advocated by the Country Club were fair and 

nondiscriminating, and were therefore 'acceptable'."). 

Dugas used three different methods, third-pa11y surveys, a band of investment technique by 

combining percentage components of mortgage and equity rates, and a market extraction method 

based upon recent golf course sales. Additionally, he reviewed court decisions to determine 

capitalization rates. Dug:~s chose a capitalization rate of 10% for 2007-2008 and 10.25% for 

2009-2013. Dugas calculated a tax load factor to be used in this proceeding of2.5%( this tax 

load factor was stipulated to by the parties.). 

After combining the tax load factor and the selected capitalization rate, and applying these 

to the ncl income, Dugas came to values of: $9,200,000 for 2007; $10,350,000 for 2008; 
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$10,300,000 for 2009; $10,350,000 for 201 0; $10,450,000 for 201 l; $10,450,000 for 2012; 

and 10,7001000 for 2013. 

As to the excess land! Dugas stated that if the land was developed or sold off to be 

developed, it could have an impact on his value projections for the golf course. Respondents 

entered Dugas' work file as an exhibit. That exhibit included a rebuttal appraisal report from 

Rogers and Taylor. The Rogers and Taylor appraisal provided a residual value for non-essential 

land based on limited recreational or aesthetic use. The value ranged from a high of $250,000.00 

in 2007 to $205,000.00 in 2013. 

Richard DiGeronimo was called as the Respondents real estate expert to render an opinion as 

to value of to the Propeny. DiGeronimo is qualified as a general appraisal expert and Petitioner 

did not dispute this. However, he is not a golf club architect, golf course engineer, golf course 

builder or golf course professional. DiGeronimo relied on three approaches to value : I) Income 

capitalization and in applying same DiGeronimo valued the Property in the same way as Dugas, 

treating the property as a for-profit, public access, daily fee course; 2) Comparison sales 

approach and 3) Cost approach to value the golf course. DiGeronimo relied on the income 

capitalization approach fi)r his finding of value. After using these three approaches, 

DiGeronimo reconciled the values which then reflected his opinion of the value of the Property 

for each of the years before the Court. 

In utili;;dng the comparable sales approach, DiGeronimo offered several sales with 

explanations for his adjustments. Certain of his sales were not relevant as some were distressed 

or bankn1ptcy sales, others were sales of the goin~ concern of a golf course, and some were 
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acquisitions of the golf course or golf club and their underlying development rights or potential 

development . 

In tax certiorari matters involving improved land, a sales price based upon speculation of 

future development, and not the continuation ofthe property's current use is not a proper basis 

for value. Hampshire Recreation. LLC, 137 A.D.3d 1029 at 1031- 32(2ndDept.2016): Matter of 

Estate of Goldman v. Commissioner offjn .. 203 A.D.2d 20, 609 N.Y.S.2d 241(3rdDept.201 7). 

The Court finds as a matter of law that the valuation of the Property, or any part thereof, under a 

potential use that is inconsistent with the existing one, is contrary to the statutory and 

fundamental principles of assessment valuation. The New York State Constitution Article 16 

Section 2 statcs"(a)ssessments shall in no case exceed full value". RPTL Section 302( I) states" 

The taxable status of real property in cities and towns shall be determined annually according to 

its condition and ownership as of the first day of March and the valuation thereof detennined as 

of the applicable valuation date." In tax assessment the statutory mandate of valuation is 

according to current or existing condition/use and not a potential or contemplated one in the 

future. Matter of Adirondack Mountain Reserve v Board of Assessors, 99 A.D.2d 600, nffd 64 

N. Y.2d 727(1984); Mattt!l' of Addis Co. v Srogi, 79 A.D.2d 856,1v denied 53N. Y.2d 

603( 1981 );Matter of Gen5!ral Motors Com. Cent. Foundry Div. v Assessor of Town of Massena, 

146 A.D.2d 851,536 N. Y.S.2d 256(3rdDept 1989). It would be unfair to tax a property for a 

value that il does not have. 

There are different for<:es at work in tax assessment as opposed to condemnation. In 

condemnation the object of value is to get to a one time value to compensate for the loss of a 

property. In assessment valuation the object is to arrive at a value each year that apportions the 
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tax burden tairly among nil taxpayers according to the condition of the property each year. 

Assessment is of a recurring nature while condemnation is a one shot event. In condemnation 

there is no second chance for a further award for potential or possibilities. In assessment the 

property is evaluated every year and thus there is no need to insure for future probabilities to be 

precisely valued and accounted fbr. If the possibilities occur, the property can be reassessed on 

how the property is then actually being used. See: BCA-White Plains Lanes. Inc. v. Glaser, 

91A.D.2d 683 ,457 N.Y.S.2d 299, 302(2nd Dept.l982);Mattcr of Allied Stores of N.Y. v 

Finance Adm'rofCity ofN.Y. 76 A.D.2d 835; 428 N.Y.S.2d 316(2ndDept.l980). 

DiGeronimo's application of the cost approach fails to address or analyze depreciation or 

obsolescence. In addition there was a failure to assign a cost factor for actual improvements at 

the Property as each existed on various taxable status dates .. The cost approach may be rejected 

when an expert witness i:; not qualified to perforn1 analysis because the person is not an 

architect, engineer nor builder. Northville Indus. Corp. v. Bd. of Assessors of Town of 

Riverhead, 143 A.D.2d 135, 137 (2d Dept. 1988). Respondents' cost analysis approach is suspect 

when related to its c0nclusion of value from its use of the income capitalization approach for the 

Propcrty~s acreage in 2014/15 (304 acres without considering excess land) was $20,300,000. 

Respondents' underlying land value for the acres of golf fhcilities is $65,000 per acre which 

equals $19.760,000. However the income capitalization approach includes land and 

improvements, this leaves $540,000 as value for all the improvements at the Property. This casts 

a shadow on the analysis. The golf course comparable sale approach used by Respondents (land 

and improvements) docs no better, since 304 acres at $55,000 per acre equates to $16,720,000. 

This would lead to a negative value for the improvements. 
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Respondents' income approach, suffers for the double-dipping issue discussed above by 

arriving at revenue by using private, non-profit, non-publically-accessible golf course 

compambles for revenue: and rounds from daily fee, publicnlly-accessible courses to detennine 

golf revenue for the publically-accessible'valuation model used. In addition, DiGeronimo used 

gross revenue from the golf clubs where members' dues, include a fee or cost for facilities such 

as a swimming pool, tennis facilities, 27 golf holes, and an ocean front beach club all of which 

do not exist at the Property. 

DiGeronimo stated the Property could do about 25,000 rounds at $275-$300/round. He used 

only peak periods. He attributed an additional5,000 rounds to a "par-three" practice course but 

his comparables were not par-three courses, but were 9-holes of regulation courses. There is no 

par-three course on the subject property. DiGeronimo used 30,000 rounds to generate the 

revenue attributable to the remaining departments. The conclusion based on 30,000 rounds, 

which included 25,000 rctunds and 51000 "par 3" rounds would mean someone coming to play 

an 18-hole round of golf would pay $300 per round, then an additional $40 to play the "par-3u 

practice area. This calculation method would reflect that an individual would pay certain 

amounts for food and beverage attributable to the 18-hole round of golf, and then pay the same 

or similar amounts again I he pro shop and for food and beverage related to use of the practice 

area round. A final problem with the DiGeronimo report is that he utilized an equity dividend 

rate that took into accounl underlying land value, which included its future development 

potential. 
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DiGeronimo concluded the value of the golf course was: $17,190,000 for 2007, $17,880,000 

for 2008, $17,980,000 for 2009, $1 8,240,000 for 20 I 0, $20, I20,000 for 20 II, $20,000,000 for 

2012, and $20,300,000 for 2013. 

Respondents also claim a value for excess land. DiGeronimo used a variety of methods to 

value the excess land. DiGeronimo testified he used his experience, a report by David 

Schiff("Schiff"), a land planner previously associated with VHB Engineering, Surveying, & 

Landscape Architecture, P.C.( Schiff was admitted as an expert without objection), and a review 

of the planning studies fc·r the property. Schiff did not fully inspect the Property. He only 

viewed the Property by standing on an adjacent street. Schifrs assignment 'Yas to determine 

whether single family residential lots could be created on the Property, and if so what 

relationship such development would have to the golf course's continued use. Schiff's review 

of the value of the vacant land was as of March 1st of each of the years 2004 to 2014. 

Schiff testified he we~s to evaluate whether single family homes and related golf cou!se 

improvements, such as coltages, could have been built between 2004 and 2014 based on the 

existing planning and SEQRA reviews. Schifrs report which is in evidence stated that 

approximately 55 lots of at least 20,000 square feet could be created in a way that would not 

have a negntive effect on the golf course. The testimony of Schiff recognized the limitations of 

the DEC filings as to environmental matters only and the DEC's review of the area from the 

beach front to the top of the bluffs. Pursuant to directions given to him, Schiff produced a map 

with 55 residential lots which kept the lots at least I 00 feet from the fairways, the tee boxes, and 

the greens. This was done due to Respondents concern tha~ home sites close to the golf course 

could impact the value of the golf course. Setbacks would need to be analyzed in relation to 



any minimum rear yard setback required of residential structures as well as any screening and 

buffering. Setback requirements were not a part of either Schiffs or DiGeronimo's analysis. 

Further, DiGeronimo used a highest and best use analysis to value the excess land for the future 

development potential of 55 lots on pmt of the Property. The Property could not be sold or 

redeveloped as separate lots for residential or other use, without Town subdivision approval, 

including SEQRA subdivision approval, SEQRA, Suffolk County Health Department approvals 

and other planning reviews and approvals. It could not be developed as of right. DiGeronimo 

admitted this. The Respondents are attempting to redesign the DEC map for their own purposes 

without any regard for the procedures that must be undertaken in order to receive the various 

necessary Town , State and County approvals . 

Both ofDiGeronimo!s two methods for ascertaining the value of the excess land were 

flawed. In his use of the development land method, the sales he selected were acquired 

subsequent to receiving :mbdivision approvaL He compared those subdivided land sales with the 

Property on a per Jot basis. The Property is not subdivided into any lots. Second, aJJ were 

vacant and a number of these sales were completed before the recession, and the one was sold to 

the County of Suffolk in order to stop development was not exposed to the market. Third, since 

the Property is zoned for a parcel size of a minimum of2 acres, the proposed lot yield (55 units) 

would require a minimum of 110 acres. 

As to the second method, the large acreage land sales, was used by DiGeronimo to 

demonstrate value for the raw land prior to adding value for any improvements to his cost 

analysis. First, DiGeronimo is not qualified to do a cost analysis. Second, three of the 

properties he used were municipal acquisitions, which were not exposed to the market, were 
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under the threat of condemnation and were sold at a price at the highest and best use value. One 

of the sales was acquired for future development, but Mr. DiGeronimo placed less weight on this 

sale. 

DiGeronimo ultimately ascribed a value for 55 lots on 45 acres of$11,200,000 for 2007, 

$11,790,000 for 2008, $12,410,000 for 2009, $13,060,000 for 20 I 0, $13,750,000 for 2011, 

$13,750,000 for 2012, and $13,750,000 for 2013, He based these values on the development 

land sales on a per lot basis. Respondents' value for the single tax lot was based on the income 

capitalization approach for valuing the golf course, plus the sales comparison approach value for 

the 55 residential development lots. 

Respondents conclusions of value comes from adding both calculations together which 

results are set forth below as follows: 

Tax Year 
2008/09 
2009/10 
2010/11 
201 1112 
2012/13 
2013/14 
2014/15 

Respondents' Conclusion ofValue 
$28,390,000 
$29,670,000 
$30,390,000 
$3 1 ,300,000 
$33,870,000 
$33,750,000 
$34,050,000 

In a RPTL article 7 tax certiorari proceeding, a rebuttal presumption of validity attaches 

to the valuation of the Pr•Jperty made by the Respondents. Matter of Roth v. City of Syracuse. 

21 N.Y.3d 411.417.972 N.Y.S.2d 161. 995 N.E.2d 123 (201 3). Since the Petitioner is 

challenging the accuracy of the assessment, it bears the initial burden of coming forward with 

substantial evidence that the property was overvalued by the Respondents. In tax assessment 

cases, the substantial evidence standard requires the taxpayer to show the existence of a valid and 

cn:diblc; cli::;pute regardiug vulualion. MaHt:r of FMC Curp. fPt:ruxygc;n Cheuas. Div.] v. Uumack. 

92 N.Y.2d 179, 188, 677 N.Y.S.2d 269, 699 N.E.2d 893 (1998). Substantial evidence involves 

17 



presentation of detailed, competent appraisal based on standard, accepted appraisal techniques 

and prepared by a qualified appraiser. Niagara Mohawk Power Corp. v. Assessor of Town of 

Geddes, 92 N.Y.2d 192, 196, 677 N.Y.S.2d 275, 699 N.E.2d 899 (1998). The Petitioner has 

satisfied this burden by the appraisal and testimony of Dugas, a recognized golf course appraiser 

who used the income capitalization approach to value the subject golf course as a for-profit, 

public-access facility that generated its revenue from daily fee play as opposed to membership 

fees. The initial presumption thus disappeared and this Coun then weighed the entire record, 

including evidence of claimed deficiencies in the assessments, appraisals and testimony to 

detennine whether Petitioner established by a preponderance of the evidence that the Property 

has been overvalued. 

The review of assessments is remedial in character and is liberally construed so a 

taxpayer's right to have his assessment reviewed is not defeated by a technicality. Matter of 

Curiale v. Board of Assessors of Town oflslip, 236 A.D.2d 393, 394( 2nd Deptl 997); Matter of 

Great E. Mall v. Condonl 36 N.Y.2d 544, 548(1075); People ex rei. New York Cent. & H. R.R. 

Co. v Cook, 17 N.Y.S. 546, 548 (1891). Procedural deficiencies should be ignored in the absence 

of prejudice. Matter of Miller v. Board of Assessors, 91 N.Y.2d 82 (1997); MatterofGreat E. 

Mall v. Condon; supra; Matter of Curiale v. Board of Assessors ofTown oflslip, supra. For 

example, the regulations that set forth the basic requirements for written appraisals provides that 

appraisal reports contain a statement of the method of appraisal relied on and the conclusions as 

to value reached by the e:o:pert, together with the fitcts, figures and calculations by which the 

conclusions were reached. (22 NYCRR 202.59[g] [2] ). Thus, an appraisal should be 

disregarded when a party violates section 202.59 (g)(2) by failing to adequately set forth the 

facts, figures and calculations supporting the appraiser's conclusions. Matter of Board of Mgrs. 

ofFrench Oaks Condominium v. Town of Amherst, 23 N.Y.Jd 168, 12 N.E.3d 1072,989 

N.Y.S.2d 642(2014). However the primary objective of this requirement is to afford an 

opporttmity to effective prepare for cross-examination. Matter of Bialystock & Bloom v. 

Gleason, 290 A.D.2d 607. 608, 736 N.Y.S.2d 127 (3rdDet.2002); Matter of Golub Com./Price 

Chopper Operating Co. v. Assessor ofTov.n ofQuccnsburv·, 282 A.D.2d 962, 963, 723 N.Y.S.2d 

724 (3rdDept.2001). Deficiencies in an appraisal report may be cured by the expert's trial 
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testimony. Matter of Gibson v. Gleason, 20 A.D.Jd 623, 625, 798 N.Y.S.2d 541 [2005], /v. 

denied 5 N. Y.3d 713, 806 N.Y.S.2d 163, 840 N.E.2d 132 (2005). 

Here there is no dispute that Petitioner and Respondent's appraisers were qualified and used 

the income capitalization method of valuation for the golf course which is an accepted 

methodo1ogy.Matter of Adirondack Mtn. Reserve v. Board of Assessors of the Town ofN. 

Hudson. 106 A.D.3d at 1234, 966 N. Y.S.2d 532; see Matter of FMC Com. fPeroxygen Chems. 

Div.] v. Unmack. 92 N.Y.2d at 189, 677 N.Y.S.2d 269, 699 N.E.2d 893. The Petitioner's 

appraisal report identified the comparable golf courses and their various sources of income, the 

amount of rounds, green J:Ces, and amenities used. Adjustments were then made based upon 

whether the comparable properties had similar characteristics or amenities corresponding with 

each separate component ·:>f the Property. Courts have approved and accepted the income 

capitalization approach tc> value a golf course. Hempstead Countzy Club, 112 A.D.3d at 137, 143 

("As was done here, both appraisers calculated projected revenue 'by assuming that the property 

would be operated, not ru; a private, not-for-profit country club, but as a public or semi-private, 

for-profit golf course.' . . . . [W]e conclude that the methodology employed by [Mr. Dugas for 

Petitioner] yielded a fair market value, and we discern no reason to disturb the Supreme Court's 

detem1ination on appeal.' '); Hampshire Recreation. LLC. 137 A.D.3d at I 031-32; Mill River 

Club v. Bd. of Assessors, 48 A.D.3d 169 {2d Dept. 2007); The New Country Club of Garden 

Q!x, No. 12696/1988, (Sup. Ct. Nassau County June 4, 1991 ); Glen Head Countzy Club, No. 

400563/2007, NYLJ 1202496880662,; North Shore Country Club, No. 400961/2003, (Sup. Ct. 

Nassau County, April 5, 2005). 

This was the second trial in this matter, either party would be hard pressed to support that 

they were surprised at the position or. testimony of either appraiser. Neither side was hindered in 

any way in preparing f.Jr, or engaging in, cross examination. Both parties knew the exact facts, 

golf courses, and the incCime calculations relied upon by each party. Both side's attacks on each 

other's appraisals as being deficient and not supported is without basis. Thus, posited 

applications on the sufficiency of the appraisals is denied as every fact that each party sought to 

prove in relation to those comparable properties was available and known to each party. 
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Written appraisal reports pursuant 22 NYCRR 202.59[gJ [2]) "shall contain a statement 

of the method of appraisal relied on and the conclusions as to value reached by the expert, 

together with the facts, figures and calculations by which the conclusions were reached". An 

appraisal may be disregarded if it violates section 202.59(g)(2) by failing to adequately set forth 

the facts, calculations to support an the appraiser's conclusions . See: Matter of Board of Mgrs. of 

French Oaks Condominium v. Town of Amherst. 23 N.Y.Jd at 176. Nevertheless, the primary 

objective of this requirement is to nflord counsel the oppo11unity to effectively prepare for cross­

examination. See Matter of Bialystock & Bloom v. Gleason. supra; Matter of Golub Com./Price 

Chopper Operating Co. v. Assessor of Town of Queensbury, supra. Deficiencies in an appraisal 

reports may be cured by the appraiser's expert's trial testimony. Matter o{Gjbson v. Gleason, 20 

A.D.3d 623,625,798 }.I.Y.S.2d 541 (2005),/v. denied 5 N.Y.3d 713,806 N.Y.S.2d 163, 840 

N.E.2d 132 [2005). This is exactly what occurred here where each side had a full opportunity to 

prepare and cross examine appropriately. Moreover, assessment valuations should be realistic 

and pragmatic and genernlly values arrived at are estimates and not a scientifically precise 

measurement. There is no set formula for assessment valuations. Merrick Holding Corp. v. 

Board ofAssessors ofNassau County,845 N.Y.2d 538,382 N.E.2d 1341,410 N.Y.S.2d 

565(1978) 41 Kew Gardens Road Associates v. Tyburski, 70 N.Y.2d 325,514 N.E.2d 1114,520 

N.Y.S.2d 544(1987). Petitio~er here met its burden to show that based on the available data the 

Property is over assessed. Petitioner does not have to establish exact market value. Petitioner did 

come up with a optimal \'alue based on the income capitalization approach. The court finds the 

Respondent's drudging and ponderous assault on Dugas's failure to include every underlying 

computation, and factor in his appraisal to be overdone. This is not to say that Dugas is not 

subject to the Court's ruks but this Court finds the Dugas appraisal to be substantially in 

compliance. Moreover, Respondent had the opportunity in its extensive cross examination to 

explore the factual basis ·.mderlying Dugas's conclusions and calculations. This is especially true 

as this was a second trial nnd there was a full court record from the first trial which included 

direct and cross examinmion of Dugas. Based on substantial compliance with the Court rules, the 

Respondent's opportunity to cross examine to explore the underlying basis of Dugas's opinion 

and the existence of the prior trial record, the Petitioner met its burden in presenting its evidence. 
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For purposes of these proceedings, the applicable taxable status dates are March 1 of each 

year. and the corresponding valuation dates are the prior July I of each year. 

Real property must be assessed without regard to future potentialities or possibilities and 

may not be assessed on the basis of some use contemplated in the future. Addis Co. v. Srogi, 79 

A.D.2d 856, 857 (4th Der,t. 1980); Gordon v. Town of Esopus, 15 N.Y.3d 84,87 (2010) 

(detennining value must be based on existing use as certified forest land, not as vacant land); 

Adirondack Mountain R(:serve v. Bd. of Assessors of Town ofN. Hudson, Essex Cnty .. New 

York, 99 A.D.2d 600,601 (3rd Dept. 1984) afrd sub nom. Adirondack Mountain Reserve v. Bd. 

of Assessors ofTown ofN. Hudson, 64 N.Y.2d 727 (1984) (holding value is based on the state 

of the property on the taxable status date without regard to future potentialities). New Country 

Club of Garden City, Supreme Court, Nassau County, Index No. 12696/88, June 4, 1991) 

(rejecting respondents' appraisal method for golf course, which was predicated upon vacant land 

valuation analysis includ .ng inter alia, an "unimproved subdivision plat approach."). 

See: RPTL § 302(1)( A property must be assessed for tax purposes according to its condition 

and ownership as of the first day of March and the valuation thereof detennined as of the 

applicable valuation date. 

The Property consists of a single tax lot, improved with a golf course. Petitioner valued the 

Property in its current condition as a championship golf course situated on a single tax lot, 

without regard to future potentialities or possible usc in the future. Respondents improperly 

valued the Property as t\\o separate parcels based on a future potentiality or possibility. The 

excess land analysis was based upon 45 acres that has never been separated from the golf course. 

Excess land is defined b;,• the appraisal treatises as land that is not needed to serve or support the 

existing improvement, and which may be separated from the larger site. It may have a highest 

and best usc separate and different from the larger site. Based on the evidence before it, this 

Court crumot reach a determination on residential yield on the excess land portion of the Property 

and as such refuses to ad1lpt a conclusion based on alleged residential development potential. 

Second, this Court adopts the position articulated by the court in Fraternal Order of Eagles v. 
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The Board of Assessors w1d the Board of Assessment Review of the County of Nassau, Index 

No. 402387/2006, (Sup. Ct., Nassau Cty. Sept. 18, 2008) as to excess land that"The property 

constitutes a single econCimic entity in which the value of the improved parcel, whether based 

upon an income capitalization or direct sales comparison approach, implicitly recognizes the 

existence of the parking urea, and incorporates its value."); see also PCK Dev. Co .• LLC v. 

Assessor of Town ofUls:er, 20 A.D.3d 660, 661-62 (3d Dept 2005). 

Third. value in thi!: case is based on the condition ofthc Property and its state on the 

taxable status date, not on the basis of some use contemplated in the future .. BCA-White Plains 

Lanes. Inc. v. Glaser, 91 A.D.2d 633,635,457 N.Y.S.2d 299 (2d Dept.l982); Adirondack 

Mountain Reserve v. Bd. of Assessors, 99 A.D.2d 600, 601,471 N.Y.S.2d 703 (3d Dept.1984), 

aff'd, 64 N.Y.2d 727,485 N.Y.S.2d 744 (1984); General Motors Com. v. Town of Massena ,146 

A.D.2d 851, 536 N.Y.S.~:d 256 (3d Dept.l989); New Countrv Club of Garden City v. Bd. of 

Assessors, Supreme Cou..:t, Nassau County, Index No. 12696/88, June 4, 1991. 

An aspect of both appraisals is that each appraiser chose not to value the excess land as it 

exists on the taxable status dates. Instead one used the entire lot as a parcel and valued that, and 

the other carved out a theoretical subdivision and adjusted the comparable sales to reflect what 

was termed "excess land". DiGeronimo was at least intellectually honest enough to create a 

theoretical parcel and compare it with other parcels. Notwithstanding that, it cannot be said that 

the Respondent's appraisal constitutes any more than wishful thinking as to a subdivision. 

However contrary to the conclusion of Dugas, the value of the undeveloped portion of the 

Property as well as the whole, failed to recognize the premium such land adds to the Property by 

its mere existence. 

This excess land i !: uniquely suited and adapted to the Property and has never received 

residential subdivision approval. As such, the court must reject any type of yield analysis of 

valuation. The excess land cannot be converted without the expenditure of substantial sums of 

money and time. The Property has been categorized as special by Petitioner and an element of it 

being special is the buffer area which will inheres in its value. fn the instant case, this excess 
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land does not render the Property buffer land incapable of valuation according to the nonnal 

market value method. There was testimony by witnesses on both sides that this extra land would 

or would not interfere with the use of the Property as the private exclusive golf club that it is. In 

fact, this excess land docs provide value to the overall Property. Yet, it does not provide 390/o to 

40% to the_ value as the Respondent would have the Court udd due to a hypothetical subdivision 

that is not in place now and would consume money and time, possible community and 

environmental problems to be encountered and solved before it could be subdivided and 

developed .. This Court cannot ignore the fact that in Suffolk County, subdivisions often face 

community and environmental opposition during the approval process. Moreover, no where in 

this case did Respondent state that the Town of Riverhead , the DEC, or the County of Suffolk 

state or indicate that such a subdivision would be approved. Thus, the Court must apply a value 

within the range of all of the above evidence. Accordingly, this Court finds that the Property 

should be subject to some additional adjustment fbr excess land. 

The Respondent submitted Exhibit JJJ which was Dugas's work file. In that file was a 

rebuttal appraisal of Rogers and Taylor regarding the excess land. This Rogers and Taylor 

appraisal valued the land at between $205,000 to $250,00.00. However in doing so, it adjusted 

its comparable sales downward by an adjustment factor of 80%. This adjustment was for 

superior utility compared to the Property. The Court disagrees with the Rogers and Taylor 

appraisal that states that the Property has only residue value as recreational and aesthetic use, and 

instead finds that the land adds ,·alue to the golf course by its privacy and its allure especially 

since the Property takes pride in being a luxury world class facility. If this excess land were to 

be subdivided and developed it would negatively affect the high end nature of the golf course. In 

reviewing the comparable land sales, the Court will make an adjustment different than the 

Adjustment for Utility made in the Rogers and Taylor appraisal. For example as. to Land Sale 4 

,which is on the North Shore, of a similar size and in the Town of Riverhead, the Court applies a 

negative 20% Utility Adjustment and in so applying the adjusted price would then be $15,940.00 

price per acre. Next a review as to Land Sale 5, which is a bit smaller than the excess land 

compared to here but is in the Town of Riverhead, on the north shore. If the court accepts the 

size adjustment as set forth in the Rogers and Taylor appraisal and again applies a negative 20% 
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Utility Adjustment, the a price per acre would be $18,465, instead of $3,693 per acre as set 

forth in the Rogers and Taylor appraisal. .Finally, Land Sale 2 in Jamesport is a bit larger, is in 

the Town of Riverhead al"'d on the north shore, in applying a negative 20% Utility Adju~tment 

instead of80% as in the Rogers and Taylor appraisal, the price per acre is $14,886.00 per acre 

instead of$3,721 per acre. This same analysis may be made for each of the Rogers and Taylor 

comparable sales which would result in a higher value per acre than in the appraisal. The Court 

thus values the excess land at $16,000.00 per acre to which the Court accepts the time 

adjustment of5% for 2000/2009 to 2011/2012 and 0% for the remainder of the years as applied 

by the Respondent. 

After applying the above adjustments this Court finds the value of the Excess land as follows: 

Valuation Date 
July I, 2007 
July I, 2008 
July 1, 2009 
July 1,2010 
July 1, 2011 
July 1,2012 
July 1, 2013 

Tax Yield 

2008/09 
2009/10 
2010/11 
2011/12 
2012/13 
2013/14 
2014/15 

Market Value of Excess Land 

$16,000X58. 7 acres) $880,000 
S 16,000X58. 7 acres) $880,000 
$16,000X58.7 acres) $880,000 
$16,000X58. 7 acres) $880,000 
($16,000.00 X 58.9 acres) $942,000. 
($16,000.00 X 58.9 acres) $942,000. 
($16,000.00 X 58.9 acres) $942,000. 

The Court's conclusion of value as to the Property is as follows: 

Valuation Date Tax Year Conclusion of Value 

July I, 2007 2008/09 $1 0,080,000 
July 1, 2008 2009/10 $11 ,230,000 
July 1, 2009 2010/11 $11,180,000 
July I ,2010 2011/12 $] 1 ,230,000 
.Julyl,2011 2012/13 $ 1 l ,392,000 
July 1, 2012 2013/14 $11,392,000 
July 1,2013 2014/15 $11,642,000 
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Accordingly, the assessed valuation~ reflecting the above values for each tax year noted 
shall be adjusted accordingly for the years under review in these proceedings. 

Submit the Order and Judgment by March 14, 2019. 

The foregoing constitutes the Decision and 

Dated: 
Central Islip, New York .c. 

a oN. JO 
J.LEO 
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