
SUPREME COURT.STATE OF NEW YORK
DECISION AND ORDER AFTER TRIAL

Present:

HON. TIMOTHY S. DRISCOLL
Justice Supreme Court

STEPHEN KATZ, MICHAEL LOEB, DONALD
CHAIFETZ and JAMES V.ZlZZl,
Individually and on behalf Hampton Hills
Associates General Partnership and
STEPHEN KATZ, MICHAEL LOEB,
DONALD CHAIFETZ and JAMES V.ZlZZl'
derivatively on behalf of Hampton Hills
Operating Corp.,

TRIAL/IAS PART: 4

NASSAU COUNTY

Index No. 600510-11

Plaintiffs,

-against-

Hampton Hills Associates General Partnership,
Hampton Hills Operating Corp. as nominal
Defendants on the derivative claims and
BARRY J. BEIL, STANLEY PINE, FINKLE
ROSS & ROST, LLP and FINKLE & ROSS, LLP'

Ptaintiffs Stephen Katz, Michael Loeb, Donald Chaifetz and James V. Zizzi brought this

action both individually and on behalf of Hampton Hills General Partnership (the "Partnership")

and Hampton Hills Operating Corp. ("Operating Corp"). They have filed various claims against

the Partnership and the Operating Corp., as well as claims against Finkle Ross & Rost LLP, an

accounting firm, and Finkle & Ross LLP, which is also an accounting firm (collectively, "Finkle

Ross"). Ptaintiffs, who are partners in the Partnership, also bring claims against their partners

Barry J. Beil and Stanley Pine.

The gravamen ofthe Plaintiffs' allegations against Beil and Pine are that they used the

Hampton Hills Golf Club (the "Golf Club"), which is the sole Partnership asset, as their
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"personal fiefdom and playground" by providing discounted services, merchandise, and

membership privileges at the Golf Club. Posttrial Brief at 2. As to the Finkle Ross defendants,

Plaintiffs claim that they aided and abetted Beil and Pine's malfeasance, and charged over

$200,000 for audits that were not conducted properly. As set forth in further detail below, the

Courl concludes that the Plaintiffs have not established any right to recover on any oftheir

claims.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Partnership was formed in 1986, and has owned the Golf Club in Westhampton

Beach, NY since 1988. The Partnership is governed by a Partnership Agreement. That

Partnership Agreement provides for a Managing General Partner. At all times relevant to this

litigation, Beil has served in that role.

The Partnership Agreement vests the Managing General Partner with broad discretion to

run the day-to-day operations ofthe Partnership. Specifically, Section 7.i ofthe Partnership

Agreement provides that the Partnership's business "shall be controlled and conducted solely and

exclusively by the Managing General Partner." That section further provides that the Managing

General Partner may "[e]xercise on behalfofthe Partnership all powers and rights necessary,

proper, convenient or advisable to effectuate and carry out the purposes, business and objectives

of the partnership," and "[d]etermine the appropriate accounting method or methods to be used

by the Partnership."

Pursuant to his authority as Managing General Partner, Beil appointed defendant Pine as

the General Manager of the Golf Club in 1988. In that position, Pine would manage the dayto-

day affairs ofthe Golf Club. He has done so, uninterrupted, since 1988.

The Golf Club has not had full membership since 2003. Thus, Beil and Pine offered

various discounts to promote the Golf Club and/or recognize the contributions of contractors and

community members to the Golf Club's well-being. Some of these discounts came at the

suggestion of some of the Plaintiffs. These included a suggestion by Katz that new members

receive reduced initiation fees, and one by Loeb that free rounds ofgolfand free meals be made

available to potential members. Some members and non-members also received free or

discounted merchandise.

Offering fully or partially discounted access and merchandise is not unusual in the private

goll club industry. As the entirely credible testimony of Jeff Dugas, called by Beil and Pine to
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discuss the economics of the golfclub industry, made clear, private golfcourses are subject to

the vicissitudes of the economy. To be sure, Beil and Pine's largesse significantly exceeded the

"one or two free rounds" that Dugas acknowledged are typically offered annually at pdvate

clubs. Neverlheless, Dugas credibly explained that, particularly between 2008 and 2020, private

golfclubs often needed to discount their fees to obtain, and keep, members.

Notably, Beil and Pine's generosity towards prospective members, contractors, and

community leaders was part ofan overall successful strategy in generating significant revenue

for the parlners ofthe Partnership. The Partnership has distributed approximately $30 million

to its partners since 1990, which significantly exceeds the partners' capital contributions.

Indeed, Katz himself contributed $65,000 to the Partnership at its inception, and has been paid

multiple millions in distributions.

Katz and his fellow Plaintiffs' significant retum on their investments did not fully satiate

them. Troubled by the autocracy permitted by the Partnership Agreement (albeit agreed to by all

partners), in 2010 Plaintiffs sought the imposition ofcriteria for discounted memberships, and

wished to be consulted in advance of any such arrangement. Beil and Pine engaged in various

conversations with Katz and others about these requests, but uitimately demurred in light oftheir

broad discretion under the Partnership Agreement. This bothered Katz. Katz spoke with Loeb,

and Loeb related that Katz had said he would "blow the place up," to which Katz replied "Unless

we have some form of ... input that is not ignored, . . .. You're right." Katz then attempted to

insert himself into the management of the Golf Club. Perhaps coincidentally, when he was

unsuccessful, he and the other Plaintiffs filed this lawsuit in May 201l.

ln the course of this decadeJong litigation, the Court appointed accountant Joseph

Nelson to inspect the Partnership's books and records. Critically, Nelson concluded that

"nothing came to [his] attention which indicated Pine and/or Beil engaged in any self-dealing

which would result in personal financial gain or unjust enrichment to either Pine and/or Beil."

This minored the view ofplaintiff James Zizzi, who noted that there was no "hard evidence" that

Beil or Pine received any personal benefits from discounted memberships.

Moreover, throughout this litigation, Plaintiffs' own outside accounting firm conducted

additional inspections of the books and records of the Partnership. The Partnership also

delivered financial statements and tax returns to the Plaintiffs. The Parlnership has had annual

meetings throughout this litigation. Katz attended those meetings without fai[.
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The proof at trial did not support the claims against Beil and Pine. Simply put, the

Partnership Agreement that Plaintiffs wiltingly executed provides broad authority to Beil to

manage the Partnership. Consistent with that authority, Beil hired Pine as Ceneral Manager to

oversee the day-to-day affairs of the Golf Club. Katz's unadomed testimony that Beil and Pine

somehow acted untowardly was not supported by credible evidence. Indeed, as Dugas, an expert

in the economics ofthe private golfclub industry, credibly stated, between 2008 and 2020,

private golfcourses had to be creative to obtain, and keep, members given macroeconomic and

microeconomic challenges throughout the nation. This was coupled with an oversupply of golf

courses built before 2000, and a decline in the rounds played. Moreover, there was a reduction

in capital from banks and lenders to support the golf industry. The decline in demand to play

golf, coupled with the economic challenges, led many private golf clubs throughout Long Island

to dramatically reduce the fees they charge to members. And although Dugas acknowledged that

l-2 free rounds per season were typical -- which number was far exceeded by the rounds that

several individuals played gratis at the Golf Club --- Dugas testified credibly that such free

rounds might benefit the club in other ways, particularly when there is excess capacity on the

golfcourse. In short, the credible testimony and evidence suppo(ed Dugas' conclusion that "the

pricing and incentive programs used by management at Hampton Hills Golf Club [were] market

based, and necessary to maintain stability during tenuous times." PlaintilTs' cross-examination

of Dugas did not lead to credible evidence to refute these conclusions.

The Court's conclusions that Beil and Pine acted in accordance with the Partnership

Agreement, coupled with the lack of any credible and objective testimony to the contrary, leads

the Court to the inexorable conclusion that the root ofPlaintiffs' claims -- that Bei[ and Pine

improperly lined their own pockets with Partnership assets --- is not supported by credible

evidence. Moreover, Plaintiffs' handsome retums on their initial investment, coupled with the

lack ofcredible proof of quantifiable damages from Beil and Pine's alleged misdeeds, further

supports that, far from being damaged by Beil and Pine's conduct, Plaintilfs have been richly

rewarded.

Meanwhile, Plaintiffs attempted to amend their Complaint on July 10, 2012 to add claims

against Finkle Ross. This Court dismissed those claims, which were reinstated by the Appellate

Division, Second Department and ultimately incorporated into the Third Amended Complaint.

Ptaintiffs assert, in essence, that Finkle Ross committed accounting malpractice and aided and
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abetted Beil and Pine's bad acts through Finkle Ross' preparation ofaudited financial statements

for the Partnership. Critically, the Partnership's engagement of Finkle Ross was on an annual

basis, in which the Partnership retained Finkle Ross each year to prepare statements for the

previous year. Each engagement thus ended upon Finkle Ross' delivery to the Partnership of

the prior year's financial statements. Accordingly, Finkle Ross asserted an affirmative defense

based on the three-year statute of limitations. The Cou( agrees that the def'ense is applicable.

and bars any claims for accounting malpractice prior to July 10, 2009. The financial

statements prepared by Finkle Ross for tax year 2008 and prior were all completed prior to that

day. Each of those financial statements was a one-year engagement, and thus claims based on

them are time-barred. See lleight v. Day,134 A.D.3d 806, 808 (2d Dept. 2015) ("[a] claim

sounding in accor.urting malpractice is governed by a three-year statute of limitations").

Moreover, there is no "continuous representation" to resurrect those claims. See, e.g., Rodeo

Family Enterprises, LLC v. Matte,99 A.D.3d 781, 784 (2d Dept.2012) ("continuous

representation doctrine applies only where there is a mutual understanding olthe need for further

representation on the specific subject matter underlying the malpractice claim") (intemal

quotations omitted).

Finkle Ross did not prepare the Pa(nership's financial statements for tax year 201l.

Accordingly, the only financial statements for which Finkle Ross could be held responsible are

tax years 2009 and 201 0. The Court will analyze the components of the Plaintiffs' claims.

Much ado was made at trial of Finkle Ross' decision to book various revenue from

additional dues charged to members from 2000 to 2012 as "income," even though those dues

would be repaid if the membership ended, and a new member was accepted that put the club at

fult capacity. In other words, if the Golf Club had full capacity of 300 members, and a member

Ieft leaving 240 other members, that member's additional dues would not be repaid unless and

until the Golf Club was at full capacity of 300 members. This practice was disclosed in the

Partnership's financial statements for several years during that time period (2000 to 2004).

Katz himself admitted that he knew about this treatment ofbonds as revenue as early as 2002.

The Pa(nership ceased the practice ofcharging additional dues in 2012, and instead charged a

non-refundable initiation fee that was originally $25,000 and is now $60,000.

Notably, despite spending a great deal of time at trial focusing on this evidence,

Plaintiffs' posrtrial brief offers no argument as to why this practice was improper. Moreover,
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Finkle Ross' expert, Edward Waddington, credibly testified that this was a reasonable and

acceptable method of accounting, and was consistent with his nearly forty years ofpreparing

financial audits, including work for golf clubs. This credible testimony, along with (a) the

1'ailure of Plaintiffs to address the testimony in their post-trial briel G) the t'act that the financial

statements prepared by Finkle Ross expressly disclosed this practice, and (c) Ptaintiffs' failure to

contemporaneously object to this practice, leads the Court to conclude that Plaintiffs have not

demonstrated the impropriety ofFinkle Ross'conduct in this area.

Nor did the other ills of Finkle Ross of which Plaintilfs complain cause quantifiable

damage. Plaintiffs attack (a) Finkle Ross' failure to seek back-up documentation fbr various line

items and joumal entries in the Partnership's books and records, (b) Finkle Ross' lack of

independence from the Partnership and the individual defendants, (c) Finkle Ross' founder

Edward Ross' investments in other ventures with Beil, and (d) Ross and his senior manager,

Stephen Tamofsky's failure to supervise the work ofjunior personnel. To be sure, there was a

chummy relationship between Ross and Beil. And, indeed, the familiarity among and between

Ross and Beil may have led Ross to not "mind the store" as much as perhaps he should. But

whether Finlle Ross' work, within or without the statute of limitations period, rose to the level ol

"malpractice" is far from certain. On that score. the Court concludes, as aptly stated by the

Finkle Ross defendants in their Postrial Brief, "the experts have [crediblel competing opinions,

in which case [Plaintiffs] fail to meet their burden." Finkle Ross Posttrial Brief at 19.

More importantly, even if Plaintiffs had proven that Finkle Ross' work (including their

efforts on the question regarding bond revenue) deviated below acceptable standards, Plaintiffs

did not credibly quantify any damages resulting from that work. At the outset, Katz himself

received some $5 million in distributions fiom the Partnership during the years olallegedly

improper actions by Finkle Ross. Moreover, Plaintiffs have not provided credible evidence that

their own individual tax liability somehow increased as a result of Finkle Ross' actions. And,

while Plaintiffs suggest that Finkle Ross should be forced to disgorge their fees, the Court will

not direct that, in light ofthe competing credible evidence from both Plaintiffs' accounting

expert Philip Kantuk and Finkle Ross expert Waddington on the propriety (or lack of

impropriety) ofFinkle Ross'conduct. In any event, white PlaintitTs suggest that the entire

5200,000 that the Partnership paid Finkle Ross should be awarded as damages, Plaintiffs fail to
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separate the amounts paid prior to the earliest date for which recovery is possible under the three-

year statute of limitations.

A particularized analysis ofPlaintifls' extant claims follows:

I . First Cause of Action - Breach of Fiduciarv Dutv

The elements of a breach of fiduciary duty claim are (l ) a fiduciary relationship, (2)

misconduct by the defendant, and (3) damages incrured by the ptantiff that are directly caused by

the defendant's misconduct. See, e.g., Vil. Of Kiryas Joel v. County of Orange,l44 A.D.3d 895,

898 (2d Dept. 2016). But misconduct is not present when a delendant acts "in the exercise ol

honest judgment in the lawful and legitimate furtherance of corporate purposes." Auerbach v.

Bennett,4T N.Y.2d 619,629 (1979). As Dugas' credible testimony made clear, Beil and Pine's

actions were consistent - and perhaps necessary - to keep the Golf Club alloat. There actions

were not self-dealing to sustain a claim for breach offiduciary duty.

2. Seventh Cause ofAction - Breach of Contract Based on Partnership

The elements ofa claim for breach of contract are (1) the existence ofan enforceable

contract, (2) the ptaintiff s performance of its obligations under the contract, (3) the defendant's

t'ailure to perform one or more of its obligations under the contract, and (4) damages resulting

from the defendant's breach. See, e.g. Nassau Operating Co., LLCv. DeSimone,206 A.D.3d

920,926 (2d Dept. 2022). Here, there is no question that the Partnership Agreement is an

entbrceable contract between the parties. Moreover, there is no question that Plaintiffs

performed their obligations under the contract. The credible testimony and evidence did not,

however, establish that Beil and/or Pine breached the contract. As set forth above, the

Partnership Agreement vests Beil, as Managing General Partner, with broad authority to

"determine the appropriate accounting method or methods to be used by the Partnership." It also

provides that the Managing General Partner's determinations regarding allocation for tax

purposes is "binding upon all the Partners." Finally, the Partnership Agreement permits Beil to

use Partnership funds to pay legal fees and costs "incurred in connection with any litigation in

which the Partnership is involved." Consistent with these provisions, Beil determined the

appropriate accounting method. He also used Partnership assets fbr legal fees and other

attendant costs from the outset of this litigation.

The Court is not persuaded by Plaintiffs' claim that the various legal fees incurred.

particularly at the beginning ofthis lawsuit prior to Plaintiffs' assertion of derivative claims,
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somehow were not the result of "litigation in which the partnership is involved." This lawsuit,

thoughout every pleading iteration, involved the Partnership and the Managing General

Partner's oversight ofthe Partnership's very purpose, which is the management of the Golf Club.

3. Eiehth Cause of Action - Professional Malpractice

A claim for professional malpractice requires the Plaintiffs, who have sued derivatively.

to prove that Finkle Ross deviated from accepted standards ofpractice in their work for the

Partnership, and that these actions and inactions caused damage to the Partnership. Alskom

Realry, LLCv. Baranik, 189A.D.3d745,757 (2dDept.2020). As set forth above, Plaintiffs

have failed to establish, by a preponderance of the evidence, that Finkte Ross' conduct deviated

lrom accepted standards of practice. Moreover, Plaintiffs have failed to establish damages lrom

any such deviation.

Plaintiffs also assert that they should be permitted to recover on other claims that the

Court dismissed, and which were not reinstated by the Second Department' Even if a generous

reading of the Second Department's decisions permitted an inference that these claims were

reinstated, Plaintiffs have not established a basis for recovery. The Court tums to the three

causes of action highlighted in the Plaintiffs' posrtrial briei

I . Sixth Cause of Action Accountin

Plaintiffs have had full access to the Partnership's books and records, including

QuickBooks, membership files, financial statements, and work papers. The Partnership has also

had annual meetings. Simply put, the Partnership has not refused any of the Plaintiffs' demands

for any ofthe Partnership's financial information, and has provided Plaintilti with full access to

the Partnership's books and records. This renders latal the claim for an accounting. See, e.g.,

l|/alsh v. Il/webner, I I 6 A.D.3d 845 (2d Dept. 2014) (accounting claim failed in the absence of

allegations ofa demand for an accounting and a refusal by the corporation's directors to provide

an accounting).

2. Ninth Cause of Altion - Attorneys Fees

Plaintiffs have not prevailed on any of their claims. They are thus not entitled to

attorneys fees pursuant to BCL $ 626.
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3. Tenth Cause olAction - Iniunction

Plaintiffs seek a permanent injunction permitting them access to the Club's books and

records on an ongoing basis. Plaintiffs have, however, received such access throughout this

litigation. To the extent that they do not receive such access in the future, they can file a plenary

action for such relief.

This constitutes the Decision and Order ofthe Court after trial.

All matters not decided herein are hereby denied.

Submit judgment on ten (10) days' notice.

ENTER
NY
2023

HO TIM COLI-
J.S.C.

DATED: Mineola.
April{
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